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08/30/10 DRAFT – SUBJECT TO FURTHER MODIFICATION 
(For presentation at the September 16, 2010, Commission meeting, Corning, New York) 

 

FINAL RULEMAKING 

September 16, 2010 

 

List of Subjects in 18 CFR Parts 806 and 808:   

Administrative practice and procedure, Water resources. 

  

Accordingly, for the reasons set forth in the preamble, the Susquehanna River Basin Commission 

proposes to amend 18 CFR Parts 806 and 808 as follows: 

PART 806—REVIEW AND APPROVAL OF PROJECTS 

Subpart C – Standards for Review and Approval 

 1. The authority citation for Part 806 continues to read as follows: 

Authority: Secs. 3.4, 3.5(5), 3.8, 3.10 and 15.2, Pub. L. 91-575, 84 Stat. 1509 et seq. 

2. In § 806.4, revise paragraphs (a)(2) introductory text, (a)(2)(iv), and (c) to read as 

follows: 

§ 806.4 – Projects requiring review and approval. 

(a) * * *  

 (2) Withdrawals. Any project described below shall require an application to be 

submitted in accordance with § 806.13, and shall be subject to the standards set forth in § 806.23. 

Hydroelectric projects, except to the extent that such projects involve a withdrawal, shall be 

exempt from the requirements of this section regarding  
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withdrawals; provided, however, that nothing in this paragraph shall be construed as exempting 

hydroelectric projects from review and approval under any other category of project requiring 

review and approval as set forth in this section, § 806.5, or 18 CFR part 801.  The taking or 

removal of water by a public water supplier indirectly through another public water supply 

system or another water user’s facilities shall constitute a withdrawal hereunder.  

* * * * * 

 (iv)With respect to groundwater projects in existence prior to July 13, 1978, and surface 

water projects in existence prior to November 11, 1995, any project that will increase its 

withdrawal from any source, or initiate a withdrawal from a new source, or combination of 

sources, by a consecutive 30-day average of 100,000 gpd or more, above that maximum 

consecutive 30-day amount which the project was withdrawing prior to the said applicable date. 

* * * * *  

 (c) Any project that did not require Commission approval prior to January 1, 2007, and 

not otherwise exempt from the requirements of paragraph (a)(1)(iv), (a)(2)(v) or (a)(3)(iv) 

pursuant to paragraph (b) of this section, may be undertaken by a new project sponsor upon a 

change of ownership pending action by the Commission on an application submitted by such 

project sponsor requesting review and approval of the project, provided such application is 

submitted to the Commission in accordance with this part within 90 days of the date change of 

ownership occurs and the project features related to the source, withdrawal, diversion or 

consumptive use of water, or the nature or quantity of water withdrawal, diversion or 

consumptive use associated with the project do not change pending review of the application. 

For purposes of this paragraph, changes in the quantity of water withdrawal, diversion or 
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consumptive use shall only relate to increases in quantity in excess of the quantity withdrawn, 

diverted or consumptively used prior to the change of ownership. 

 3.  In § 806.6, revise paragraphs (a), (b) introductory text, (b)(1), (c) introductory text and 

(d) introductory text, and add paragraph (e) to read as follows: 

§ 806.6 – Transfer and re-issuance of approvals. 

 (a) An existing Commission project approval may be transferred or conditionally 

transferred to a new project sponsor upon a change of ownership of the project, subject to the 

provisions of paragraphs (b), (c) and (d) of this section, and the new project sponsor may only 

operate the project in accordance with and subject to the terms and conditions of the existing 

approval pending approval of the transfer, provided the new project sponsor notifies the 

Commission within 90 days from the date of the change of ownership, which notice shall be on a 

form and in a manner prescribed by the Commission and under which the new project sponsor 

certifies its intention to comply with all terms and conditions of the transferred approval and 

assume all other associated obligations. 

 (b) An existing Commission project approval for any of the following categories of 

projects may be conditionally transferred, subject to administrative approval by the Executive 

Director, upon a change of ownership and the new project sponsor may only operate such project 

in accordance with and subject to the terms and conditions of the transferred approval: 

 (1) A project undergoing a change of ownership as a result of a corporate reorganization 

where the project property is transferred to a corporation by one or more corporations solely in 

exchange for stock or securities of the transferee corporation, provided that immediately after the 

exchange the transferor corporation(s) own 80 percent of the voting stock and 80 percent of all 

other stock of the transferee corporation. 
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* * * * * 

 (c)  An existing Commission approval of a project that satisfies the following conditions 

may be conditionally transferred and the project sponsor may only operate such project in 

accordance with and subject to the terms and conditions of the conditionally transferred 

approval, pending action by the Commission on the application submitted in accordance with 

paragraph (c)(3) of this section: 

* * * * *  

 (d)  An existing Commission project approval for any project not satisfying the 

requirements of paragraphs (b) or (c) of this section may be conditionally transferred and the 

project sponsor may only operate such project in accordance with and subject to the terms and 

conditions of the conditionally transferred approval, pending action by the Commission on an 

application the project sponsor shall submit to the Commission, provided that: 

* * * * *  

 (e)  An existing Commission project approval may be re-issued by the Executive Director 

at the request of a project sponsor undergoing a change of name, provided such change does not 

affect ownership or control of the project or project sponsor. The project sponsor may only 

continue to operate the project under the terms and conditions of the existing approval pending 

approval of its request for re-issuance, provided it submits its request to the Commission within 

90 days from the date of the change, which notice shall be on a form and in a manner prescribed 

by the Commission, accompanied by the appropriate fee established therefore by the 

Commission. 

 4. In §806.7, revise paragraph (a) to read as follows: 

§ 806.7  Concurrent project review by member jurisdictions. 
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 (a) The Commission recognizes that agencies of the member jurisdictions will exercise 

their review and approval authority and evaluate many proposed projects in the basin.  The 

Commission will adopt procedures to assure compatibility between jurisdictional review and 

Commission review. 

* * * * * 

 5. Revise § 806.15 to read as follows: 

§ 806.15  Notice of application. 

 (a) Any project sponsor submitting an application to the Commission shall provide notice 

thereof to the appropriate agency of the member state, each municipality in which the project is 

located, and the county planning agency of each county in which the project is located. The 

project sponsor shall also publish notice of submission of the application at least once in a 

newspaper of general circulation serving the area in which the project is located. The project 

sponsor shall also meet any of the notice requirements set forth in paragraphs (b) through (e) of 

this section, if applicable.  All notices required under this section shall be provided or published 

no later than 10 days after submission of the application to the Commission and shall contain a 

description of the project, its purpose, the requested quantity of water to be withdrawn obtained 

from for sources other than withdrawals or consumptively used, and the address, electronic mail 

address, and phone number of the project sponsor and the Commission.  All such notices shall be 

in a form and manner as prescribed by the Commission. 

 (b) For withdrawal applications submitted pursuant to § 806.4 (a)(2), the project sponsor 

shall also provide the notice required under paragraph (a) of this section to each property owner 

listed on the tax assessment rolls of  the county in which such property is located and indentified 

as follows: 
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 (1) For groundwater withdrawal applications, the owner of any property that is located 

within a one-half mile radius of the proposed withdrawal location. 

 (2) For surface water withdrawal applications, the owner of any property that is riparian 

or littoral to the body of water from which the proposed withdrawal will be taken and is within a 

one-half mile radius of the proposed withdrawal location. 

 (c) For projects involving a diversion of water out of the basin, the project sponsor shall 

also publish a notice of the submission of its application at least once in a newspaper of general 

circulation serving the area outside the basin where the project proposing to use the diverted 

water is located. For projects involving a diversion of water into the basin, the project sponsor 

shall also publish a notice of the submission of its application at least once in a newspaper of 

general circulation serving the area outside the basin where the withdrawal of water proposed for 

diversion is located. 

 (d) For applications submitted under § 806.22(f)(12)(ii) to use a public water supply 

source, the newspaper notice requirement contained in paragraph (a) of this section shall be 

satisfied by publication in a newspaper of general circulation in the area served by the public 

water supply.  

 (e) For applications submitted under § 806.22(f)(12)(ii) to use a wastewater discharge 

source, the newspaper notice requirement contained in paragraph (a) of this section shall be 

satisfied by publication in a newspaper of general circulation in each area within which the water 

obtained from such source will be used for natural gas development.  

 (f) The project sponsor shall provide the Commission with a copy of the United States 

Postal Service return receipt for the notifications to agencies of member states, municipalities 

and county planning agencies required under paragraph (a) of this section. The project sponsor 
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shall also provide certification on a form provided by the Commission that it has published the 

newspaper notice(s) required by this section and made the landowner notifications as required 

under paragraph (b) of this section, if applicable. Until these items are provided to the 

Commission, processing of the application will not proceed. The project sponsor shall maintain 

all proofs of notice required hereunder for the duration of the approval related to such notices. 

 6. In §806.22, revise paragraphs (e)(1)(i) introductory text, (e)(1)(i) (e)(1)(ii), (e)(6), 

(f)(3), (f)(9), and (f)(12)(i) and (f)(12)(ii) to read as follows: 

§ 806.22  Standards for consumptive uses of water. 

* * * * *  

 (e) * * * 

 (1) Except with respect to projects involving natural gas well development subject to the 

provisions of paragraph (f) of this section, any project whose sole source of water for 

consumptive use is a public water supply system, may be approved by the Executive Director 

under this paragraph (e) in accordance with the following, unless the Executive Director 

determines that the project cannot be adequately regulated under this approval by rule: 

 (i)  Notification of Intent: No fewer than 90 days prior to the construction or 

implementation of a project or increase above a previously approved quantity of consumptive 

use, the project sponsor shall submit a Notice of Intent (NOI) on forms prescribed by the 

Commission, and the applicable application fee, along with any required attachments. 

 (ii) Within 10 days after submittal of an NOI under paragraph (e)(1)(i) of this section, the 

project sponsor shall satisfy the notice requirements set forth in § 806.15. 

* * * * *  
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 (6) The Executive Director may grant, deny, suspend, rescind, modify or condition an 

approval to operate under this approval by rule and will notify the project sponsor of such 

determination, including the quantity of consumptive use approved. 

* * * * *  

 (f) * * * 

 (3) Within 10 days after submittal of an NOI under paragraph (f)(2) of this section, the 

project sponsor shall satisfy the notice requirements set forth in § 806.15. 

* * * * *  

 (9) The Executive Director may grant, deny, suspend, rescind, modify or condition an 

approval to operate under this approval by rule and will notify the project sponsor of such 

determination, including the sources and quantity of consumptive use approved. The issuance of 

any approval hereunder shall not be construed to waive or exempt the project sponsor from 

obtaining Commission approval for any water withdrawals or diversions subject to review 

pursuant to § 806.4 (a). 

* * * * * 

 (12) The following additional sources of water may be utilized by a project sponsor in 

conjunction with an approval by rule issued pursuant to paragraph (f)(9) of this section: 

 (i) Water withdrawals or diversions approved by the Commission pursuant to § 806.4 (a) 

and issued to persons other than the project sponsor, provided any such source is approved for 

use in natural gas well development, the project sponsor has an agreement for its use, and at least 

10 days prior to use, the project sponsor registers such source with the Commission on a form 

and in a manner as prescribed by the Commission, and provides a copy of same to the 

appropriate agency of the member state.  Any approval issued hereunder shall be further subject 
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to any approval or authorization required by the member state to utilize such source(s). The 

project sponsor shall record on a daily basis, and report quarterly on a form and in a manner 

prescribed by the Commission, the quantity of water obtained from any source registered 

hereunder. 

 (ii) Sources of water other than those subject to paragraph (f)(12)(i) of this section, 

including public water supply or wastewater discharge, provided such sources are first approved 

by the Executive Director pursuant to this section. Any request to utilize such source(s) shall be 

submitted on a form and in a manner as prescribed by the Commission, shall satisfy the notice 

requirements set forth in § 806.15, and shall be subject to review pursuant to the standards set 

forth in subpart C of this part. Any approval issued hereunder shall be further subject to any 

approval or authorization required by the member state to utilize such source(s).  

7. In §806.24, add paragraph (c)(2), to read as follows 

§806.24 – Standards for diversions. 

* * * * * 

(c) * * * 

 (2) In deciding whether to approve a proposed diversion into the basin, the Commission 

shall also consider and the project sponsor shall provide information related to the following 

factors: 

 (i) Any adverse effects and cumulative adverse effects the project may have on the 

Susquehanna River Basin, or any portion thereof, as a result of the introduction or potential 

introduction of invasive or exotic species that may be injurious to the water resources of the 

basin.   
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 (ii) The extent to which the proposed diversion satisfies all other applicable general and 

specific standards set forth in subpart C of this part pertaining to withdrawals and consumptive 

use. 

8. Revise §806.35 to read as follows: 

§ 806.35  Fees 

 Project sponsors shall have an affirmative duty to pay such fees as established by the 

Commission to cover its costs of administering the regulatory program established by this part, 

including any extraordinary costs associated with specific projects. 

 

PART 808—HEARINGS AND ENFORCEMENT ACTIONS 

Subpart A – Conduct of Hearings 

10.  The authority citation for Part 808 continues to read as follows: 

Authority: Secs. 3.4, 3.5(5), 3.8, 3.10 and 15.2, Pub. L. 91-575, 84 Stat. 1509 et seq. 

11.  In § 808.2, revise paragraphs (a), (b), (c), (d), (e), (f), (g), and (h) to read as follows: 

§  808.2  Administrative appeals. 

 (a) A project sponsor or other person aggrieved by a final action or decision of the 

Commission or Executive Director on a project application or a records access determination 

made pursuant to Commission policy may file a written appeal requesting a hearing. In the case 

of a project approval or denial, such appeal shall be filed by a project sponsor within 30 days of 

receipt of actual notice, and by all others within 30 days of publication of notice of the action 

taken on the project in the Federal Register.  In the case of records access determinations, such 

appeal shall be filed with the Commission within 30 days of receipt of actual notice of the 

determination.  Appeals filed later than 20 days prior to a regular Commission meeting will be 
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considered at a subsequent Commission meeting.  Appeals shall be filed on a form and in a 

manner prescribed by the Commission and the petitioner shall have 20 days from the date of 

filing to amend the appeal form.   

 (b) The appeal shall identify the specific action or decision for which a hearing is 

requested, the date of the action or decision, the interest of the person requesting the hearing in 

the subject matter of the appeal, and a statement setting forth the basis for objecting to or seeking 

review of the action or decision.  

 (c) Any request not filed on or before the applicable deadline established in paragraph (a) 

of this section hereof will be deemed untimely and such request for a hearing shall be considered 

denied unless the Commission, upon written request and for good cause shown, grants leave to 

make such filing nunc pro tunc; the standard applicable to what constitutes good cause shown 

being the standard applicable in analogous cases under federal law. Receipt of requests for 

hearings pursuant to this section, whether timely filed or not, shall be submitted by the Executive 

Director to the commissioners for their information. 

 (d) Petitioners shall be limited to a single filing that shall set forth all matters and 

arguments in support thereof, including any ancillary motions or requests for relief.  Issues not 

raised in this single filing shall be considered waived for purposes of the instant proceeding.  

Where the petitioner is appealing a final determination on a project application and is not the 

project sponsor, the petitioner shall serve a copy of the appeal upon the project sponsor within 

five days of its filing.  

 (e) If a hearing is granted, notice thereof shall be published in the Federal Register and 

such hearing shall not be held less than 20 days after publication of such notice.  Hearings may 
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be conducted by one or more members of the Commission, by the Executive Director, or by such 

other hearing officer as the Commission may designate. 

 (1) The petitioner may also request a stay of the action or decision giving rise to the 

appeal pending final disposition of the appeal, which stay may be granted or denied by the 

Executive Director after consultation with the Commission chair and the member from the 

affected member state.  The decision of the Executive Director on the request for stay shall not 

be appealable to the Commission under this section and shall remain in full force and effect until 

the Commission acts on the appeal. 

 (2) In addition to the contents of the request itself, the Executive Director, in granting or 

denying the request for stay, will consider the following factors: 

    (i) Irreparable harm to the petitioner. 

    (ii) The likelihood that the petitioner will prevail. 

 (f) The Commission shall grant the hearing request pursuant to this section if it 

determines that an adequate record with regard to the action or decision is not available, the case 

involves a determination by the Executive Director or staff which requires further action by the 

Commission, or that the Commission has found that an administrative review is necessary or 

desirable.  If the Commission denies any request for a hearing, the party seeking such hearing 

shall be limited to such remedies as may be provided by the compact or other applicable law or 

court rule. 

 (g) If a hearing is granted, the Commission shall refer the matter for hearing to be held in 

accordance with § 808.3, and appoint a hearing officer. 
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 (h) Intervention. (1) A request for intervention may be filed with the Commission by 

persons other than the petitioner within 20 days of the publication of a notice of the granting of 

such hearing in the Federal Register. The request for intervention shall state the interest of the 

person filing such notice, and the specific grounds of objection to the action or decision or other 

grounds for appearance.  The hearing officer(s) shall determine whether the person requesting 

intervention has standing in the matter that would justify their admission as an intervener to the 

proceedings in accordance with federal case law. 

 (2) Interveners shall have the right to be represented by counsel, to present evidence and 

to examine and cross-examine witnesses. 

* * * * * 

 


